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Overview of the Recent Amendments to the Law Society of Upper 
Canada’s Rules of Professional Conduct on Conflicts of Interest and 

Joint Retainers1 

Maanit T. Zemel2 

On October 1, 2014, the Law Society of Upper Canada’s (“LSUC”) Rules of Professional Conduct 

(the “Rules”) were amended in several ways. The amended Rules and commentary were 

intended to reflect the Federation of Law Societies of Canada's Model Code of Professional 

Conduct.3 This paper provides an overview of some of the amendments to the Rules regarding 

conflicts of interest and joint retainers, particularly, those Rules that are of relevance to 

business and real estate lawyers engaged in private practice.  

New Definitions 

The recent amendments have added new definitions to the Rules, which are listed in Section 

1.1. Of particular relevance are the new definitions of “client” and “consent”.  

Who is a “Client”? 

Prior to the amendments, there was no substantive definition of a “client”. The amendments 

codified a new definition of “client”: 

““client” means a person who: (a) consults a lawyer and on whose behalf 
the lawyer renders or agrees to render legal services; or (b) having consulted 
the lawyer, reasonably concludes that the lawyer has agreed to render legal 
services on their behalf, 

and includes a client of the law firm of which the lawyer is a partner or 
associate, whether or not the lawyer handles the client’s work.”4 

                                                      
1 This article is provided as an information service and not as legal advice or opinion. The information and views 
contained herein are of the writer alone and do not reflect the views of the Law Society of Upper Canada.     
2 Maanit T. Zemel is a lawyer and founder of MTZ Law Professional Corporation, an internet law and commercial 
litigation boutique law firm in Toronto, Ontario. Ms. Zemel is also an Adjunct Professor at Ryerson University. 
3 Law Society of Upper Canada’s website - http://www.lsuc.on.ca/new-rules/ 
4 Definition of “Client” in Rule 1.1 of The Rules of Professional Conduct of the Law Society of Upper Canada [the 
“Rules”] - http://www.lsuc.on.ca/WorkArea/DownloadAsset.aspx?id=2147499497 
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The commentary to this definition provides additional guidance on how it should be applied: 

 Commentary [1] states that a solicitor-and-client relationship can arise without 
formality; 

 Commentary [2] states that, when an individual consults a lawyer in a representative 
capacity, the client is the corporation, partnership, organization or other legal entity 
that the individual is representing; and  

 Commentary [3] narrows the scope of the definition by clarifying that “a client does not 
include a near-client, such as an affiliated entity, director, shareholder, employee or 
family member, unless there is objective evidence to demonstrate that such an 
individual had a reasonable expectation that a lawyer-client relationship would be 
established”.5 

Thus, there are two main aspects to determining whether someone is a “client”; 

1. Consultation - The person must have consulted a lawyer; and 
2. Legal services - the lawyer must have rendered legal services to that person; agreed to 

render that person legal services; or that person reasonably concluded that the lawyer 
had agreed to render legal services. 

Since the definition of client requires, at the very least, that there be a “consultation”, it is 

arguable that, when a lawyer receives an initial telephone call or email inquiry from a potential 

new client, the element of “consultation” is met. As best practice, the lawyer should, as soon as 

is practicable (e.g., during that initial telephone consultation or in response to the initial email), 

and before rendering any legal services, inform that person that he or she will not be rendering 

legal services until after all conflicts are cleared. This would avoid that person inadvertently 

becoming a client of the lawyer, even though the lawyer is unable to act due to a conflict of 

interest. 

What is "Consent? 

The new definition of consent states: 

““consent” means fully informed and voluntary consent after disclosure 

(a) in writing, provided that, where more than one person consents, each signs the 
same or a separate document recording the consent, or  

                                                      
5 Commentary to the definition of “Client” in Rule 1.1 of the Rules, ibid.  
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(b) orally, provided that each person consenting receives a separate written 
communication recording their consent as soon as practicable”6 

Thus, consent must be “fully informed and voluntary consent after disclosure”. It is insufficient 

that a lawyer obtain a client’s consent (e.g., to waive a conflict of interest) without having made 

full and frank disclosure of all material information, and ensuring that it is voluntary. 

I will be discussing the meaning of informed consent and the procedure for obtaining it in more 

detail below.  

Conflicts of Interest 

The amendments to the Rules have amalgamated the different Rules respecting conflicts of 

interest into one new Section 3.4 entitled “Conflicts”.  

When Does a Conflict of Interest Arise? 

Prior to the recent amendments, the old Rules defined a “conflict of interest” as, inter alia, “an 

interest that would be likely to affect a lawyer’s judgment on behalf of, or loyalty to, a client or 

prospective client”. In addition, the old Rule 2.04(3) stated, inter alia, that “a lawyer shall not 

act or continue to act in a matter when there is or is likely to be a conflicting interest, unless, 

after disclosure adequate to make an informed decision, the client or prospective client 

consents”.7 Thus, the old Rules prohibited a lawyer from representing a client when there was a 

“likelihood” of a conflict.  

The recent amendments have codified a new definition of “conflict of interest”, which appears 

in Section 1.1 of the Rules. According to the new definition: 

““conflict of interest” means the existence of a substantial risk that a lawyer’s 
loyalty to or representation of a client would be materially and adversely affected 
by the lawyer’s own interest or the lawyer’s duties to another client, a former 
client, or a third person. The risk must be more than a mere possibility; there must 

                                                      
6 Definition of “Consent” in Rule 1.1 of the Rules, ibid.  
7 Blackline version of the proposed amendments to The Rules of Professional Conduct - 
http://www.lsuc.on.ca/uploadedFiles/For_the_Public/About_the_Law_Society/Convocation_Decisions/2013/conv
oct13_prcrulesblacklined.pdf 
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be a genuine, serious risk to the duty of loyalty or to client representation arising 
from the retainer”.8 [emphasis added] 

The commentary to this rule states that “substantial risk” means that the risk is “significant and 

plausible, even if it is not certain or even probable that the material adverse effect will occur”.9  

Moreover, Rule 3.4-1, states, in pertinent part:  

“A lawyer shall not act or continue to act for a client where there is a conflict of 
interest, except as permitted under the rules in this Section.”10 

When combined with the new definition of conflict of interest, the scope of the prohibition 

against a conflict-of-interest appears to have been narrowed from the “likelihood” of a conflict 

occurring to a “significant and plausible risk” that it will occur, which is in line with some of the 

decisions of the Supreme Court of Canada on the issue.11 Lawyers should be mindful of this new 

standard when identifying conflicts of interest and determining whether or not they should 

take on new retainers.  

To assist lawyers with this determination, the commentary to Rule 3.4-1 provides a list of 

examples of situations in which conflicts of interest commonly arise. For most lawyers, these 

examples should come as no surprise. They include: 

(a) A lawyer who acts as an advocate in one matter against a person when the 

lawyer represents that person on some other matter; 

(b) A lawyer who provides legal advice on a series of commercial transactions to 

the owner of a small business and at the same time provides legal advice to an 

employee of the business on an employment matter; 

(c) A lawyer, an associate, a law partner or a family member who has a personal 

financial interest in a client’s affairs or in a matter in which the lawyer is 

                                                      
8 Definition of “Conflict of Interest” in Rule 1.1, supra note 4.  
9 Commentary [1] to the definition of “Conflict of Interest” in Rule 1.1, ibid.  
10 Rule 3.4-1, ibid.  
11 See, for example, R. v. Neil, [2002] 3 S.C.R. 631; CNR v. McKercher LLP, [2013] 2 S.C.R. 649. 
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requested to act for a client, such as a partnership interest in some joint business 

venture with a client (with the exception of owning a small number of shares in a 

publicly traded corporation); 

(d) A lawyer who has a sexual or close personal relationship with a client. If the 

lawyer is a member of a firm, however, the conflict is not imputed to the 

lawyer’s firm, but would be cured if another lawyer in the firm who is not 

involved in such a relationship with the client handled the client’s work;  

(e) A lawyer or their law firm who act for a public or private corporation and the 

lawyer serves as a director of the corporation; 

(f) Sole practitioners who practise with other licensees in cost-sharing or other 

arrangements and who represent clients on opposite sides of a dispute.12 

Consent to Conflicts of Interest 

As discussed above, “consent” is now a defined term and, significantly, must be informed and 

voluntary.  

Rule 3.4-2 states that a lawyer shall not represent a client in a matter when there is a conflict of 

interest unless: 

a) there is express or implied consent from all of the clients; and  

b) it is reasonable for the  lawyer to conclude that he or she is able to represent each client 

without having a material adverse effect on the representation of or loyalty to the other 

client.13  

The new commentary to Rule 3.4-2 states that this Rule “permits a client to accept the risk of 

material impairment of representation or loyalty. However, the lawyer would be unable to act 

where it is reasonable to conclude that representation or loyalty will be materially impaired 

                                                      
12 Commentary [8] to Rule 3.4-1, ibid.  
13 Rule 3.4-2, ibid.  
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even with client consent. Possible material impairment may be waived but actual material 

impairment cannot be waived.”14  

Thus, this Rule prohibits a lawyer from acting on certain matters where there is a conflict of 

interest, even if that conflict of interest is waived by the clients. This prohibition arises when 

the dual representation will materially impact the lawyer’s duty of loyalty to the client. The 

lawyer should ask himself / herself: is there an actual material impairment of the duty of loyalty 

or of the representation, or is there a possible material impairment? If the answer is the former 

– then the lawyer must decline to act on the matter for one or both clients (depending on the 

circumstances). If it is the latter, the lawyer may choose to act on the matter, provided the 

clients have given their informed consent. This determination must be done on a case by case 

basis.15 

Express Consent 

New Rule 3.4-2(a) repeats the language of the definition of consent by emphasising that 

consent to a conflict of interest “must be fully informed and voluntary after disclosure”. In 

addition, express consent must be in writing or confirmed in writing.16 

The commentary to this Rule provides some guidance on what a lawyer should disclose to the 

client when obtaining informed consent. The lawyer “should inform the client of the relevant 

circumstances and the reasonably foreseeable ways that the conflict of interest could adversely 

affect the client’s interests. This would include the lawyer’s relations to the parties and any 

interest in or connection with the matter.”17 Thus, a reasonable foreseeability standard should 

be applied when determining what needs to be disclosed to the client or potential client.  

As will be discussed in more detail below, in situations involving concurrent retainers, namely, 

when a lawyer or law firm are seeking consent to represent two clients on separate matters (as 

opposed to a joint retainer), lawyers cannot disclose to one client any confidential information 

                                                      
14 Commentary [0.1] to Rule 3.4-2. 
15 For additional guidance on this test, see the Supreme Court of Canada’s decision in CNR v. McKercher LLP, supra 
note 11.  
16 Rue 3.4-2(a), supra note 4.  
17 Commentary [2] to Rule 3.4-2, ibid. 
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that he or she obtained from the other client(s). Thus, if the lawyer determines that, in order to 

affect full disclosure, the lawyer would need to disclose confidential information belonging to 

another client, that lawyer should decline to act on the concurrent representation.  

Implied Consent 

Rule 3.4-2(b) allows for consent to be implied only when: 

i. the client is a government, financial institution, publicly traded or similarly substantial 
entity, or an entity with in-house counsel; 

ii. the matters are unrelated; 
iii. the lawyer has no relevant confidential information from one client that might 

reasonably affect the representation of the other client; and 
iv. the client has commonly consented to lawyers acting for and against it in unrelated 

matters.18 

Thus, implied consent may be relied upon only in exceptional circumstances and provided that 

all of these specific requirements are met. In addition, even when all of the requirements are 

met, the lawyer must inform the client of the existence of conflict.  

Advance Consent 

The commentary to Rule 3.4-2 states that a lawyer may be able to request that a client consent 

in advance to conflicts that might arise in the future (e.g., in the client’s original retainer 

agreement). The commentary goes on to state, however, that the effectiveness of such 

advance consent is to be determined by the extent to which the client reasonably understood 

the material risks that the consent entailed. Moreover, “a general, open-ended consent will 

ordinarily be ineffective, because it is not reasonably likely that the client will have understood 

the material risks involved.”19  

Given this commentary and the requirement that consent be informed after full disclosure, as 

best practice, lawyers should refrain from relying on advance consent, and obtain separate 

consent whenever a conflict arises. That being said, when dealing with sophisticated clients 

(e.g., chartered banks, government, large insurers, in-house counsel etc.), separate consent 

                                                      
18 Rule 3.4-2(b), ibid.  
19 Commentary [4] to Rue 3.4-2, ibid.  
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may not be necessary, provided that the client is informed of the conflict when it arises and 

does not object to it.  

Joint Retainers  

The Rules respecting joint retainers are now contained in Rules 3.4-4 to 3.4-9. The general Rule, 

which has not substantively changed, states that when a lawyer enters into a joint retainer with 

more than one client, that lawyer must advise the clients of, and obtain their consent to, the 

following:20 

a) that the lawyer has been asked to act for both or all of them; 

b) no information received in connection with the matter from one client can be treated as 

confidential so far as any of the others are concerned; and 

c) if a conflict develops that cannot be resolved, the lawyer cannot continue to act for both 

or all of them and may have to withdraw completely. 

Additionally, if one of the clients to the joint retainer is a client with whom the lawyer has had a 

continuous relationship (i.e, a regular client of the lawyer or firm), the lawyer must advise the 

other (non-regular) client(s) of this relationship, prior to entering into the joint retainer, and 

recommend that those clients obtain independent legal advice.21  

The new commentary to Rule 3.4-4 distinguishes between “joint retainers” and “separate 

retainers” (or “concurrent retainers”). Concurrent retainers occur when a law firm represents 

two clients on separate matters and this concurrent representation gives rise to a conflict 

between the clients. As an example, concurrent representation may occur when two or more 

clients of the same firm are submitting competing bids in a corporate acquisition, or when two 

or more clients are competing for a single license.22 In the case of concurrent retainers, the 

Rules allow the law firm to represent both parties, if proper consent is obtained (as per Rule 

3.4-2) and appropriate confidentiality protections are put in place (e.g., firewalls). On the other 

hand, joint retainers occur when two or more clients’ interests are not in conflict and the 

                                                      
20 Rules 3.4-5 & 3.4-7, ibid.  
21 Rule 3.4-6, ibid.  
22 Commentary [3.1] to Rule 3.4-5, ibid.  
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lawyer or law firm is retained to represent them on the same matter. In such a case, the 

disclosure requirements of Rule 3.4-5 must be met.  

When obtaining the clients’ consent to the joint retainer, lawyers should ensure that they 

comply with the new consent requirements codified in the definition (discussed above). As a 

reminder, consent may be obtained: 

a) in writing – by having all the clients to the joint retainer sign one document or separate 

documents confirming their agreement to the conditions of joint representation; or 

b) orally – and the lawyer must confirm the consent in writing as soon as practicable, and 

each confirmation must be communicated separately to each client.23 

Additionally, even if the parties consent to the joint retainer, the lawyer should avoid acting on 

the joint retainer if it is likely that a contentious issue will arise between the clients, or their 

interests, rights and obligations will diverge as the matter progresses.24 In that regard, lawyers 

should not be expected to be clairvoyant, but a degree of reasonable foreseeability and 

judgment needs to be applied to the circumstances of each case. For example, lawyers who 

jointly represent multiple defendants or plaintiffs in litigation should consider that a potential 

conflict might arise if the parties have diverging interests or goals in the litigation. 

Once engaged in the joint representation, the lawyer must ensure that he or she communicates 

all relevant information to all of the clients, as there can be no confidentiality between the 

clients to the joint retainer.  If, at some point during the representation, a lawyer believes that 

he or she cannot disclose certain information to one client without breaching his or her duty of 

confidentiality to another client, this should ring (very loud) bells that the joint retainer is no 

longer appropriate and the lawyer should withdraw from representation. 

When to Withdraw From Joint Retainers? 

Rule 3.4-8 deals with what a lawyer can or cannot do when a contentious issue arises between 

the clients in the course of a joint retainer. To paraphrase, the Rule states that, when a 

                                                      
23 Definition of “consent” in Rule 1.1, ibid.  
24 Commentary [1] to Rule 3.4-7, ibid.  
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contentious issue arises between the clients, the lawyer must not advise either of them on the 

contentious issue and: 

 

(i) must refer the clients to other lawyers for the purpose of advice on that contentious 

issue; or  

(ii) if the clients are sophisticated and no legal advice is necessary, the lawyer may 

advise the clients to attempt to negotiate a settlement of that dispute themselves, 

but the lawyer cannot participate in the negotiation.  

If the clients are unable to resolve the contentious issue, the lawyer must withdraw from the 

joint retainer.25  

When the contentious issue arises, the lawyer does not have to withdraw altogether from 

representing the clients and may still continue to advise the clients on other non-contentious 

issues.26 However, as best practice, if the contentious issue is material and central to the 

lawyer’s joint representation, the lawyer should consider not advising the clients on the matter, 

unless and until the dispute between the clients is resolved.  

Rule 3.4-9 provides an exception to the rule regarding contentious issues. This Rule states that, 

when a contentious issue arises, the lawyer may advise one of the clients on the contentious 

issue, but only if all of the clients to the joint retainer consent and the lawyer has referred the 

other clients to other lawyers to advise them on the contentious issue.27 This often occurs 

when one client has an established relationship with the lawyer and wishes to continue to be 

advised by that lawyer, despite there being a dispute with the other clients over a particular 

issue. 

                                                      
25 Rule 3.4-8, ibid.  
26 Commentary [2] to Rule 3.4-8, ibid.  
27 Rule 3.4-9, ibid.  
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Specific Types of Conflicts of Interest 

Acting against Former Clients 

New Rules 3.4-10 and 3.4-11 deal with when a lawyer or law firm can represent one client on a 

matter that is adverse to a former client. Specifically, the lawyer or law firm cannot act against 

a former client on: 

a) the same matter; 

b) any related matter; or 

c) any other matter if the lawyer has gained relevant confidential information when 

representing the former client that may prejudice that former client.28  

Stated differently, a lawyer can represent a current client in a matter that is adverse to a former 

client, as long as the matter is not the same or related to the matter in which the lawyer acted 

for the former client, or if the lawyer has not gained any confidential information from the 

former client that he or she can use against that former client.  

The amendments have simplified the process for law firms with more than one lawyer that wish 

to act against former clients of the firm (or of one of the lawyers of the firm). While the old 

Rules required the law firm to conduct an analysis taking into consideration a list of factors 

before acting against the former client, the new Rules no longer require this analysis. Law firms 

can now have another lawyer in the firm act against the former client by putting into place 

proper confidentiality protection measures (i.e., firewalls), or by obtaining the former client’s 

informed consent.29 

Doing Business with a Client 

The Rules regarding when a lawyer may do business with a client have been substantively 

amended and are incorporated into Rules 3.4-28 to 3.4-40.  

                                                      
28 Rule 3.4-10, ibid. 
29 Rule 3.4-11, ibid.  

9 - 11



12 
 

Rule 3.4-28 states that “a lawyer must not enter into a transaction with the client unless the 

transaction is fair and reasonable to the client, the client consents to the transaction and the 

client has independent legal representation”.30 

The commentary to this Rule clarifies that this provision applies to all transactions between 

lawyers and clients, with the exception of a contract for the provision of legal services (i.e., legal 

retainer). Examples provided by the commentary include: 

a) lending or borrowing money; 

b) buying or selling property; 

c) accepting a gift, including a testamentary gift;  

d) giving or acquiring ownership, security or other pecuniary interest in a company or 

other entity; 

e) recommending an investment; and  

f) entering into a common business venture.31 

If a client intends to enter into a transaction with his or her lawyer, or a corporation or other 

entity in which the lawyer has an interest (other than a publicly traded corporation), before 

accepting the retainer, the lawyer must:  

a. disclose and explain the nature of the conflicting interest to the client or how and why it 

might later develop; 

b. recommend and require that the client receive independent legal advice; and  

c. obtain the client’s consent to the retainer.32 

If the lawyer cannot disclose to the client the conflicting interest, the lawyer must decline the 

retainer.33  

When a client intends to pay for legal services by transferring to the lawyer a share, 

participation or other interest in property or in an enterprise (other than a non-material 

                                                      
30 Rule 3.4-28, ibid.  
31 Commentary [1] to Rule 3.4-28, ibid.  
32 Rule 3.4-29, ibid.  
33 Commentary [1] to Rule 3.4-29, ibid.  
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interest in a publicly traded enterprise), the lawyer does not have to comply with the disclosure 

requirements of Rule 3.4-29. However, the lawyer must recommend (but need not require) that 

the client obtain independent legal advice before accepting the retainer.34 

Loans and Mortgages to Clients   

New Rules 3.4-34 to 3.4-34.3 prohibit lawyers from acting on, or engaging in, loans or 

mortgages with clients “or other persons”, unless very specific circumstances are met. These 

Rules extend not only to the lawyers themselves but also to entities in which the lawyers have a 

financial interest. Lawyers who engage in, or advise clients on, such transactions should pay 

careful attention to these Rules to ensure that they comply with their specific requirements. 

Rule 3.4-34 prohibits a lawyer from lending money to a client unless, before agreeing to make 

the loan, the lawyer: 

a) discloses and explains to the client the nature of the conflicting interest; 

b) requires that the client receive independent legal representation; and 

c) obtains the client’s consent.35   

Furthermore, new Rule 3.4-34.1 prohibits a lawyer engaged in private practice in Ontario from, 

directly or through a corporation, syndicate, partnership, trust, or other entity in which the 

lawyer has a financial interest, other than less than 5% interest in publicly traded corporations: 

a) holding a syndicated mortgage or loan in trust for investor clients, unless the 

investor clients receives: 

i. a complete reporting letter on the transaction; 

ii. a trust declaration signed by the person in whose name the mortgage or any 

security instrument is registered; and 

iii. a copy of the duplicate registered mortgage or security instrument, 

b) arranging or recommending the participation of a client or other person as an 

investor in a syndicated mortgage or loan where the lawyer is an investor, unless the 

                                                      
34 Rule 3.4-40, ibid.  
35 Rule 3.4-34, ibid.  
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lawyer can demonstrate that the client or other person had independent legal 

advice in making the investment, or 

c) selling mortgages or loans to, or arrange mortgages or loans for, clients or other 

persons except in accordance with the skill, competence and integrity usually 

expected of a lawyer dealing with clients.36  

While these Rules contain several prohibitions against acting on certain loans or mortgage 

transactions with clients, the commentary provides a list of situations where lawyers are 

permitted to engage in mortgage or loan transactions “in connection with the practice of law”: 

a) a lawyer may invest in mortgages or loans personally or on behalf of a related person 

(e.g., family member) or a combination thereof; 

b) a lawyer may deal in mortgages or loans as an executor, administrator, committee, 

trustee of a testamentary or inter vivos trust established for purposes other than 

mortgage or loan investment or under a power of attorney given for purposes other 

than exclusively for mortgage or loan investment; 

c) a lawyer may collect, on behalf of clients, mortgage or loan payments that are made 

payable in the name of the lawyer under a written direction to that effect given by the 

client to the mortgagor or borrower, provided that such payments are deposited into 

the lawyer's trust account; and 

d) a lawyer may introduce a borrower (whether or not a client) to a lender (whether or not 

a client) and the lawyer may then act for either, and when the Rule regarding acting for 

borrower and lender applies (Rule 3.4-14), the lawyer may act for both.37 

There are specific disclosure requirements when lawyers are engaged in, or act on, mortgage 

transactions: 

“Where a lawyer sells or arranges mortgages for clients or other persons, the 
lawyer shall disclose in writing to each client or other person the priority of the 

                                                      
36 Rule 3.4-34.1, ibid.  
37 Commentary [1] to Rule 3.4-34.1, ibid.  
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mortgage and all other information relevant to the transaction that is known to 
the lawyer that would be of concern to a proposed investor.”38 

In addition, new Rule 3.4-34.3 contains a prohibition against promoting or advertising mortgages 

in which the lawyers have an interest. Specifically: 

“A lawyer shall not promote, by advertising or otherwise, individual or joint 
investment by clients or other persons who have money to lend, in any mortgage in 
which a financial interest is held by the lawyer, a related person, or a corporation, 
syndicate, partnership, trust or other entity in which the lawyer or related person has 
a financial interest, other than an ownership interest of a corporation or other entity 
offering its securities to the public of less than five per cent (5%) of any class of 
securities.”39 

 

Testamentary Instruments and Gifts to Lawyers 

Prior to the amendments, the Rules prohibited a lawyer who drafts a will from including in it a 

clause that directs the executor of the will to retain the lawyer’s services in the administration 

of the client’s estate. This prohibition has now been abolished. According to Rule 3.4-37, 

lawyers may include such clause in the will. However, if they do so, they should, before 

accepting the retainer from the executor, advise the executor in writing that this clause is not-

binding on the executor and that he or she may retain other counsel.40 

Furthermore, prior to the amendments, a lawyer who prepared a testamentary instrument was 

prohibited from accepting a testamentary gift that was more than “nominal”, unless the client 

received independent legal advice. The new Rule 3.4-38 now contains a blank prohibition 

against receiving any testamentary gifts or benefits from a client, unless the client is a family 

member of the lawyer or the lawyer’s partner or associate.41  

Conclusion  

The recent amendments have, in some respects, substantively changed some of the Rules 

regarding conflicts of interest and joint retainers. Lawyers who practice law in Ontario should 

                                                      
38 Rule 3.4-34.2, ibid.  
39 Rule 3.4-34.3 
40 Rule 3.4-37, ibid.  
41 Rule 3.4-39, ibid.  
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ensure that they are familiar with those amendments and that they incorporate them into their 

daily practice.  

Additional Resources 

For more information, please see the Law Society of Upper Canada’s website, which contains 

several useful resources and guidelines, including: 

 Steps for Dealing with the Joint Retainer Rules42 

 Steps for Dealing with Conflicts of Interest under Section 3.4 of the new Rules of 

Professional Conduct43 

 Law Society of Upper Canada Implementation of the Model Code of Professional 

Conduct Changes to the Current Rules and Commentary, October 201344 

 Quick Reference Tool for Key Amendments to the Rules of Professional Conduct45 

  

                                                      
42 http://www.lsuc.on.ca/with.aspx?id=2147499258&langtype=1033 
43 http://www.lsuc.on.ca/licensingprocess.aspx?id=2147499259 
44 http://www.lsuc.on.ca/uploadedFiles/summary-of-lawyer_rules-changes_MODEL_CODE-Oct2013.pdf 
45 http://www.lsuc.on.ca/with.aspx?id=2147499257&langtype=1033#13 
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